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PROCEEDI NGS
(10:15 a.m)

CH EF JUSTI CE ROBERTS: W' Il hear
argunent first this nmorning in Case 17-1471,
Hone Depot versus Jackson

M. Barnette.

ORAL ARGUMENT OF W LLIAM P. BARNETTE
ON BEHALF OF THE PETI TI ONER

MR. BARNETTE: M. Chief Justice, and
may it please the Court:

Home Depot is a defendant under any
reasonabl e construction of that termand, in
fact, that's our only role in this case. W're
j ust a defendant.

Hone Depot is not a counterclaim
defendant. It didn't sue anyone in this case.
Hone Depot is not a third-party defendant.
We're not being sued for indemity or
contri bution.

Hone Depot is sinply a defendant, the
original defendant, to a consuner fraud cl ass
action filed in state court by M. Jackson. As
such, we're within the plain terns of
Section 1441(a), are entitled to renove this

class action under the C ass Action Fairness
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Act to federal court, and the Fourth Crcuit
erred in hol ding otherw se.

Because Honme Depot is sinply a
defendant, this Court's holding in Shanrock Q|
does not govern. As the Court is aware,
Shanrock G| is an original plaintiff case, not
an original defendant case. The |ower courts
have erred in extending the hol ding of Shanrock
Ol to say that, basically, you have to be an
original defendant to be able to renove.

The plain text of Section 1441(a) --

JUSTI CE SOTOVAYOR: |I'mnot quite
sure, putting this outside the class action
setting, generally, all defendants have to
agree to renoval and with sone ot her
[imtations.

If you' re now an additional defendant
to the action, why do you -- why don't you need
Jackson's approval to renove? And he's not
approvi ng because he's opposing you.

MR. BARNETTE: | don't expect he
woul d, Your Honor. That's correct. Under
1441(a) and traditional diversity jurisdiction,
1332(a), you're correct that all defendants

have to renove as a part of the procedure under
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1446.

Here, though, in Shanrock Q1I, the
Court went through the history of renoval and
di versity, understood that it was very
inmportant to the framers that diversity
jurisdiction was in the original constitution,
Article Ill, Section 2. Renpval was in the
original Judiciary Act of 1789, so it was
inportant to the franmers that each side have
one shot at a -- at a federal forum

JUSTI CE SOTOVAYOR: But that's not

true.

MR. BARNETTE: Presune --

JUSTI CE SOTOVAYOR: Al |l defendants
don't have a shot at renoval. Only if

everybody agrees, in an original action, all
def endants have to agree to renoval, correct?
MR. BARNETTE: That is correct, Your
Honor .
JUSTI CE SOTOVAYOR: So not every
def endant individually has a right to renoval
MR. BARNETTE: Your Honor, in Shanrock
G1l, the Court |ooked at that history, |ooked
at -- basically, Congress had said plaintiffs

can't renove. W knowthat. Oiginally, the
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right to renoval was given to defendants only.
For about 20 years after the Gvil War, it was
given to both plaintiffs and defendants. And
then, in 1887, again, it was given back to only
defendants. So this Court in Shanrock G| --

JUSTI CE SOTOVAYOR: MW point still
remains that the statute by its own form
doesn't guarantee the power to every defendant
to renove.

MR. BARNETTE: So, in Shanrock G,
t he Court, Your Honor, held because of this
bi nary sel ection that Congress has nade, you're
either a plaintiff or a defendant.

JUSTI CE SOTOVAYOR: Wl |, how about in
a -- how about --

MR. BARNETTE: If you're the
plaintiff, then you' re not the defendant.

JUSTI CE SOTOVAYOR: If your theory is
this right of renoval, how about an involuntary
plaintiff? Under Federal Rule 19(a)(2), sone
peopl e can be made involuntary plaintiffs. Do
t hey have a right to renove?

MR. BARNETTE: No, Your Honor. The
right to renoval --

JUSTI CE SOTOVAYOR: Wuld there be --

Heritage Reporting Corporation
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MR. BARNETTE: -- is given to the
def endant or the defendants --

JUSTI CE SOTOVAYOR: They never had a
chance --

MR. BARNETTE: -- under 1441(a).

JUSTI CE SOTOVAYOR: They never had a
chance to pick a forum That's the main
support for your theory.

MR. BARNETTE: So the Shanrock --

JUSTI CE SOTOVAYOR: Wich is that
everybody shoul d have one opportunity to choose
their forum correct?

MR. BARNETTE: A defendant -- the
def endant or the defendants is entitled to
remove under 1441(a). In Shanrock Ql, this
Court held, because the original plaintiff is
not solely the defendant, they don't have that
right. Therefore, also, you wouldn't need
their right to consent to renoval by other
def endant s.

In the sanme scenario, the original
defendant that files an additional claim
bringing in a new party defendant, they're a
plaintiff at that point.

JUSTI CE GORSUCH:  So - -

Heritage Reporting Corporation
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MR. BARNETTE: This Court in Merchant
Heat & Light said you step into the role of the
plaintiff.

JUSTI CE GORSUCH:  So, counsel, if |
under stand your answer to Justice Sotomayor,
it's that countercl ai mdefendants count as
def endants for purposes of 1441, but plaintiffs
don't, even though they -- counterclaim
defendant -- plaintiffs don't, even though
they're the original defendant.

MR. BARNETTE: It -- it --

JUSTI CE GORSUCH: Now how can it be
that the word "defendant” expands and contracts
like that? | -- | could understand an argunent
t hat everybody who's a defendant in any claim
in the case mght count as a defendant for
pur poses of 1441, but what | can't abide or
understand at |east, is how the word
"defendant” could -- could be so Procrustean as
to just happen to fit you.

MR. BARNETTE: Your Honor, just to
briefly adjust what you said in your question,
if I my, we're not saying counterclaim
defendants. W're saying the parties that are

sol ely defendants. A counterclai mdefendant

Heritage Reporting Corporation
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that's an original plaintiff, we're -- we don't
say has the right to renove under Shanrock Q.
We take the Court's holding there as a given.

But we're not within that hol ding.
W're saying if you' re solely a defendant,
that's your only role. On the binary choice
Congress has established, you' re either a
plaintiff or a defendant.

JUSTI CE GORSUCH. But -- but -- but
t hat doesn't --

MR. BARNETTE: If you're not a
plaintiff of any sort, you have to be a
def endant .

JUSTI CE GORSUCH:  Counsel, that still
just -- | got it, but that doesn't answer the
question, though, all right? You' re saying
that the plaintiff here is no |longer -- doesn't
qualify as a defendant --

MR. BARNETTE: Correct.

JUSTI CE GORSUCH. -- even though the
plaintiff in this claimwas the original
def endant. How could that be? How cone
they're not a defendant too for purposes of
14417

MR. BARNETTE: Again, because, as this

Heritage Reporting Corporation
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Court said in Merchant Heats & -- Merchants
Heat & Light, excuse ne, once you file that
additional claim third-party claim you then
-- that original defendant steps into the role
of plaintiff.

And just like any other plaintiff,
like the original plaintiff, like this
defendant-plaintiff, those parties just go
along with the renoval. Plaintiffs don't
consent to the renoval, as the justice pointed
out .

JUSTI CE SOTOVAYOR: Does your theory
fall apart if we don't accept your
cl ai mby-cl ai manal ysis? You approach this
claimby claim |'mnot quite sure how we can
-- you can do that since the statute speaks
about a civil action and it tal ks about renoval
of an action, not a renoval of a claim

But, assum ng we don't accept your
theory that renoval is claimby claim where
does that | eave you?

MR. BARNETTE: Your Honor, you're
correct 1441 and 1453 tal k about -- I'msorry,
1332 tal k about renoving the civil action --

and 1446 -- but the point here is this Court
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hel d very clearly in Exxon -- Exxon versus
Al l apattah, you have to | ook at the clains
within the civil action to determ ne
jurisdiction.

Rule 8 is a short and plain --

JUSTI CE SOTOVAYOR: That's different
than --

MR. BARNETTE: -- statenent of a claim
entitling you to relief. 1It's not the civil
action that entitles a party to relief. It's
the claim You have to |look at the claimto
determ ne the ampbunt in controversy. So once
-- and once one -- one --

JUSTI CE SOTOVAYOR: The renoval -- the
removal statutes say you | ook at the cost --
you | ook at the action, not the claim

MR. BARNETTE: Well, 1446(b) says that
once there's a claimthat establishes
jurisdiction, that's when you have 30 days to
remove. That -- the claimis key here. The
civil action is just --

JUSTI CE SOTOVAYOR: But it's so --

MR. BARNETTE: -- the overarching
matter or lawsuit.

JUSTI CE SOTOVAYOR: You don't have a

Heritage Reporting Corporation
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ri ght under your theory to -- well, you have a
right that you don't have normally. If you
have a claimas a counterclaimdefendant to --
that's not based on original jurisdiction,
you're still claimng you have a right to
renove? You were never entitled to a federal
forumto start wth.

MR. BARNETTE: Your Honor, this case
is a qualifying class action under CAFA that,
by definition, is within the original
jurisdiction of the district courts. W --

JUSTI CE SOTOVAYOR: No. Now you're
| ooking at the overall claim You're not
saying to us look at the claimthat nmakes you a
def endant .

MR. BARNETTE: The claimwe renoved is
the class action. W weren't in the case
before the class action.

JUSTI CE SOTOVAYOR: \Well, that is
true, but --

MR. BARNETTE: So we're not a
countercl ai mdefendant, if | could point that
out .

JUSTI CE SOTOVAYOR: But, under your

theory, if there's a counterclai mdefendant and

Heritage Reporting Corporation
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13
it'"s not filing an original action, you could
still renove?

MR. BARNETTE: |1'msorry, could you
repeat that, Your Honor?
JUSTI CE SOTOVAYOR: Is it -- if you're

| ooking at the claim if you're a counterclaim
def endant, are you | ooking at the original
action or are you | ooking at your action or
your --

MR. BARNETTE: We're | ooking at the
claimthat's being renoved. But, just to be
clear, we are not a counterclai mdefendant.
Rule 13 is specific on what counterclains are.
That's a -- a claima party has agai nst an
opposi ng party.

W were not in that original case.
That's absolutely correct. But 1441 does not
say only the original defendant can renove. It
does not say only clainms brought by the
original plaintiff can be renoved. It doesn't
say only clainms by the original plaintiff
agai nst the original defendant can be renobved.

JUSTI CE KAGAN: But, M. Barnette, as
-- as Justice Sotomayor was saying, 1441(a),

which is the principal renoval statute, says

Heritage Reporting Corporation
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that a civil action, not clains, but a civil
action can be renoved where the district courts
have original jurisdiction.

And what |'ve always taken that to
mean is that to | ook for original jurisdiction,
you | ook to the plaintiff's conplaint, the
original plaintiff. It gives you original
jurisdiction. So, there, the plaintiff's
conpl aint doesn't have any clains that bel ong
in federal court. So where do you get the
authority to renove under 1441(a)?

MR. BARNETTE: Again, Your Honor, this
cl ass action qualifies under CAFA, which
establishes that it's within the original
jurisdiction of the district courts. | could

JUSTI CE KAGAN: Wl |, your claimm ght
be under the original jurisdiction of the
district courts if it had -- or not your claim
but the claimto which you are defendant, if
that had started the lawsuit.

But that didn't start the |awsuit.

The lawsuit, the civil action, was started by a
claimthat's conpletely non-federal in nature.

And you look to the original claimto decide

Heritage Reporting Corporation
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whet her the courts have original jurisdiction,
don't you?

MR. BARNETTE: Your Honor, this is a
somewhat unusual situation, although it's
becom ng increasingly | ess unusual because
t hese class actions keep getting fil ed.

But, to your point, M. Jackson
essentially filed a new civil action in the
exi sting case.

Rule 3 says a civil action conmences
with the filing of a conplaint in court.

JUSTI CE KAGAN: Well, it mght be
unusual, and it mght be that the rules weren't
contenplating this situation, although | don't
really think that that's true, because the
rul es contenplate very liberal joinder and of
all parties.

But, regardless, the rule is the rule.
And the rule says, when you try to figure out
renoval , you | ook to whether the court, the
federal court, would have original jurisdiction
of the case.

And to do that, | nean, | have to say
there's only one -- one place to | ook to decide

whet her original jurisdiction exists, and

Heritage Reporting Corporation
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that's to the plaintiff's original conplaint.
MR. BARNETTE: Respectfully, Your
Honor, | don't believe that's what the statute

says. That's not what 1441(a) says and that's
not what 1332(d)(2) says as far as CAFA
renoval s.

Agai n, a defendant or defendant can
renove a civil action that's wthin the
original jurisdiction of the district courts.
We are squarely wthin that |anguage. W are a
defendant. Al we are in this case is a
defendant. We're a class action defendant.

CAFA gives the original jurisdiction.

JUSTI CE KAGAN: | nean, the question
is you would -- you would be right if this
claimstarted -- excuse nme, if this action

started with the claimagainst you. But it
didn't start with the cl ai magai nst you.

And you' re suggesting that we
essentially ignore all this |anguage about
original jurisdiction in order to, you know,
get to this second claim but the second claim
isn't what counts under 1441. Wat counts
under 1441 is the first claim

MR. BARNETTE: Your Honor, | would

Heritage Reporting Corporation
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agree with that analysis if 1441(a) said only
claims brought by the original plaintiff or
only the original defendant can renove, but it
doesn't say that.

JUSTI CE KAGAN: Well, it said --

MR. BARNETTE: All it says is original
jurisdiction. This class action is within the
original jurisdiction.

JUSTI CE KAGAN: | nean, to -- to --
|"mrepeating nyself, but to decide whether --

MR. BARNETTE: Sorry, | feel like I am
as wel | .

JUSTI CE KAGAN: -- original
jurisdiction exists, you look to the original
claim That's what original jurisdiction is.

MR. BARNETTE: Well, Your Honor,
again, we don't think that's -- we think that's
an atextual reading of the statute.

| would al so point out that the other
side has said the sort of unaninous view of the
| ower courts that you can only have the
original defendant renoved and you can't | ook
beyond t hat.

Actually, the Fifth and El eventh

Circuits have allowed additional party
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def endants, new defendants added to cases to
remove. So the analysis you're tal king about
has not been uniformy applied throughout the
federal courts.

We think it only nmakes sense. | nean,
again, you're -- we're not in the case prior.
The only -- the first tinme we're brought in the
case is with a sumons, and under Rule 4, the
summons goes to the defendant. That's the
pl ain | anguage. W got a sunmons and conpl ai nt
inthis case. W had to to be brought into the
case. We're not in the case otherw se

JUSTI CE BREYER. Are you -- are you --

MR. BARNETTE: They can't -- sorry.

JUSTI CE BREYER. Listen, | -- there is
-- what |'mabout to say has sonme flaw, and |I'm
trying to figure out what it is because they
don't really make this argunent. And,
therefore -- but -- but I -- it stopped ne and
| wanted to see what the answer was.

Al'l right. A class action may be
removed, right?

MR. BARNETTE: Correct.

JUSTI CE BREYER Ckay. So we go | ook

to see what is a class action, and then we have
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a definition in 1332 for these purposes. It
says the term"class action" neans any civil
action -- okay, this is a civil action -- filed
under Rule 23.

Well, a civil action filed under Rule
23, | nmean, the plaintiff filed a civil action
under Rule 23.

MR. BARNETTE: O a state court
equi val ent, Your Honor.

JUSTI CE BREYER: But that wasn't a
class action. And you didn't file a civil
action under Rule 23. Wat you were, were the
def endant, and you brought a counterclaim
against a third-party, or you're the
third-party, or whatever

MR. BARNETTE: Yeah, we didn't bring a
counterclaimat all.

JUSTI CE BREYER. No, no, no, no, it's
sonebody, the -- I'"'msorry, the other -- the

other -- the plaintiff did. No, it's not the

plaintiff. The plaintiff -- see, that's the
hard part. It's |like an Abbott and Costello
novi e, you know, | nean.

(Laughter.)
JUSTI CE BREYER: But -- but, |ook, A
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sued B, and Ais the plaintiff and Bis the
def endant, and then B sued you.

MR. BARNETTE: Correct.

JUSTI CE BREYER  So you're C, okay,
over here. So being C over here, B, who is the
one who sued you, is he -- did he file a civil
action under Rule 237

MR. BARNETTE: Yes, we don't --

JUSTI CE BREYER. | don't think he did,
did he? Were does it say he did?

MR. BARNETTE: | think we clearly --

JUSTI CE BREYER  What he did was he
filed a --

MR. BARNETTE: | think we clearly did
under CAFA.

JUSTI CE BREYER  He says he brings --
that's what he says, but he's bringing within
the rules, he's bringing within the rules, what
isit called, a third-party clainf

MR. BARNETTE: Again, Your Honor,
there's a lot of shorthand that's involved in
this and, unfortunately, it's just generally
i naccurate. W're not a counterclaim
defendant. We're not a third-party defendant,

those specific terms. W're just a defendant.
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JUSTI CE BREYER  Forget what you're
not. Wat | want you to know -- | realize
that. But it's only if it's a class action, a
civil action filed under Rule 23.

Now - -

MR BARNETTE: O a --

JUSTI CE BREYER -- did the person who
filed the class action whose nane happens to be
B --

(Laughter.)

JUSTI CE BREYER -- did that person
file a civil action under Rule 23?

MR, BARNETTE: Yes, Your Honor.

JUSTI CE BREYER Yes? How do we know
t hat ?

MR, BARNETTE: | would -- | would turn
the Court's attention to Dark Cherokee, where
you ran through the CAFA analysis on the slip
opi nion at page 2 and said 1453 directs you to
1332(d), as you not ed.

We ook at (d)(1) for the definitions
of class actions.

JUSTI CE BREYER  Yes.

MR. BARNETTE: That's a filing under

Federal Rule 23 or a state equivalent.
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JUSTI CE BREYER It is? Were does it
say that?

MR. BARNETTE: In 1332(d)(1).

JUSTI CE BREYER: No, no, no, | know.
Where does it say the rule that when a
defendant files a class action, nanely B --

MR. BARNETTE: What they're --

JUSTI CE BREYER: -- against C, that
that is an action filed, a civil action,
because civil actions are usually filed by
plaintiffs, where does it say that that action
filed by Bis a civil action filed under Rule
23? That's a sinple question.

MR. BARNETTE: A coupl e things.
1332(d) just refers to a filing by a
representative party. That's the |anguage the
statute uses. M. Jackson certainly is a
representative party. He's a class
representative. He refers to hinself as a
plaintiff in the filing.

JUSTI CE BREYER Wy are you still not
giving direct answers?

MR. BARNETTE: In the civil action, he
was defined as B2.

JUSTI CE BREYER: Because what he says

Heritage Reporting Corporation
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is -- it says a civil action --

JUSTI CE ALITO.  The argunent is that
what M. Jackson filed agai nst you was not a
civil action filed under Rule 23.

JUSTI CE BREYER: That's right.
Exactly. Thank you.

JUSTICE ALITO And if that is the
case, then I don't know what rules would govern
this claimthat Jackson filed against you.

Is this sone kind of class action that
iS -- 1s this sone sort of suit that is sort of
like a class action, but it's not under Rule
23, so none of the requirenents of Rule 23
woul d apply?

| nean, the argunent is -- it's a
cl ever argunent, cones out of | don't know
where -- the argunent is, no, it's not, he
didn't file a class action agai nst you under
Rul e 23, but, when the court adjudicates this
action, it should apply the rules that -- it
shoul d apply the Rule 23 rules.

MR. BARNETTE: Your Honor, again, |
woul d just point the Court to Rule 3 of the
Federal Rules of Civil Procedure, which says a

civil action is commenced by filing a conpl ai nt
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in a court.

JUSTI CE BREYER  Exactly.

MR. BARNETTE: He filed a class action
conplaint in court agai nst Hone Depot.

JUSTI CE BREYER No, no, that's the
pr obl em

MR. BARNETTE: That conmmences the
civil action request.

JUSTI CE BREYER  That's the probl em

JUSTI CE KAGAN:. M. Barnette, under
your theory, every time one party joins another
party, we would have a new civil action.

MR. BARNETTE: No, the --

JUSTI CE KAGAN: But we don't. W only
have one civil action, and the civil action
includes a nultitude of clains, or can, between
and anong a wi de range of parties.

But it's only one civil action.

MR. BARNETTE: Your Honor, that's not
our position. A counterclaimagainst an
original plaintiff would not constitute a new
-- newcivil action. But when you're bringing
in a new def endant by summons - -

JUSTI CE KAGAN: So you're -- you're --

you're -- you're -- you're excluding one kind
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of claim which is the claimagainst an
original plaintiff, but there -- there can be
many, many parties under the -- the federal

rul es and there can be counterclains and there
can be cross-clainms and there can be inpl eaders
and there can be all kinds of arrows going in
every which direction.

And you' re suggesting that every one
of those is a new civil action under Rule
1441(a), which is the one that |I'm focusing on,
and |' m suggesting that that's wong. There's
only one civil action, and it's the action
that's brought by the original plaintiff.

MR, BARNETTE: No, Your -- Your Honor,
respectfully, we disagree. |'mnot arguing al
t hese other things. |'msaying focus on this
case. Substance governs, not |abels of the
parties' situation. That's this Court's
holding in Gty of Indianapolis.

You | ook at the substance of this.
Hone Depot was not in the case. This docunent
is just a class action conpl aint against us.
And Rule 3 clearly says filing a conplaint in
court establishes a civil action.

JUSTI CE KAGAN: M. Barnette --
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MR. BARNETTE: That's all that
happened here.

JUSTI CE KAGAN: -- you're suggesting
that we should | ook at this case as though the
original claimnever occurred and we shoul d
pretend that the claimstarted with the
ori gi nal defendant.

But the case did not start with the
original defendant. The civil action started
with the original plaintiff, who brought a
cl ai m agai nst a defendant who then brought a
cl ai m agai nst you.

And this is all -- | nmean, it -- of
course, the claimagainst you is governed by
Rul e 23, but all of these clains are one civil
action. And the question is, what gives you
the ability to renove that civil action if
there's no original jurisdiction over it?

MR. BARNETTE: The pl ain | anguage of
1441 and CAFA give us original jurisdiction
over this claim

JUSTI CE KAGAN: Over the claim but --

MR. BARNETTE: And we -- we would --

JUSTI CE KAGAN: -- but 1441 does not

speak in terns of clains.
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MR. BARNETTE: Right. 1446 does.
1441(c) does refer to clains. 1446(b) says the
procedure starts when you have a claimthat
est abl i shes federal jurisdiction.

This Court in Exxon said, once you
have one claimw thin a civil action, the
entire civil action is renoved.

W' re saying you renove --

JUSTI CE KAGAN: Yeah, but the reason
why clains are -- are there is that's to dea
with a plaintiff that's bringing three clains
and one of themraises a federal question and
two of themdon't. And then all that 1446 is
saying is that, when you're in that position,
the one claimthat raises a federal question is
going to be able to get you into federal court.

So there's your claimby-claim
anal ysis. But the action is what is renoved,
and the action is renoved by determ ning
whet her there's original jurisdiction, which is
determ ned by | ooking to the original
conpl ai nt.

MR. BARNETTE: Respectfully, Your
Honor, that's not what 1441(a) says. So we're

-- we're traveling under the plain | anguage of
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that statute, the plain | anguage of CAFA, and
we woul d say you would -- you would renove --
certainly would renove the entire civil action.
If there is supplenmental jurisdiction over that
original $10,000 debt collection action by Giti
agai nst M. Jackson, of course, those clains
are no longer in the case at all. No clains by
or against Citi are longer in the case.

But you woul d either keep that under
suppl enental jurisdiction or sever it off and
send it back to state court. A $10,000 claim
bel ongs in state court probably. But we -- we
can renove the class action. It's within the
original jurisdiction of the district courts.
That's what CAFA clearly says.

W' re not expandi ng federal
jurisdiction. This case could have been filed
as a stand-al one against us in federal court or
it could have been filed as a stand-al one
against us in state court and we woul d have
renoved it.

The fact that M. Jackson chose to
file a new class action proceeding in an
exi sting case, that -- that does not serve to

def eat renoval . | mean, that's what -- that's
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t he approach the plaintiffs are trying to take,
but that's not how the | aw operates.

A coupl e other things, Your Honor, |
woul d just nmention. The -- the cases follow ng
Shanrock G| that have held -- the | ower court
cases that have held that only origina
def endants can renove, those are all based on
t he presunption agai nst renoval that this Court
al ready held in Dart Cherokee does not apply to
CAFA. And, frankly, that -- that presunption
real ly does not appear to be well founded in
any -- any event.

When you | ook at the significance the
framers put on diversity jurisdiction, put on
renoval jurisdiction, when you |l ook at this
Court's cases |i ke Exxon again, where we say --
where the Court said we're not going to apply
jurisdictional statutes too broadly but nor are
we going to read themtoo narromly. O you
| ook at a case |like Reyes Mata that says
federal courts have a virtually unflagging
obligation to exercise jurisdiction where it's
found. And then when you have the Suprenacy
Clause in the Constitution.

Basically, these are cases of
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concurrent jurisdiction. They're going to go
forward in one venue or the other, state or
federal, but there's no reason for federal
courts to put a thunb on the scale and send
themto state court, to resolve doubts in favor
of remand. That just shouldn't apply in a
traditional diversity setting. But the Court's
al ready held under CAFA it does not apply.

JUSTI CE SOTOVAYOR: Can | ask a
guestion about -- because it is inportant to ne
-- about how |l ower courts have interpreted
t hi ngs for decades now since Shanrock.

Basi cal |l y, your argunent has been
rejected by virtually every district court.
Not surprising it hasn't gone to the circuit
courts because you generally can't appeal a
remand.

MR. BARNETTE: Pre-CAFA, that's
correct, Your Honor.

JUSTI CE SOTOVAYOR: That's correct.
So, to nme, doesn't that have sone force?
Couldn't and shouldn't | presune that, given
the state of the |law, which was unanimty on
this question, why shouldn't | presune

Congress, in -- in creating this class action
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statute, removal, and in addressing these
guestions over the years, wouldn't have
understood that this was the state of the | aw?
That your position was not accepted?

MR. BARNETTE: Well, again, Your
Honor, that's actually not an accurate state of
the law. As we point out in our brief, the
Fifth and Eleventh Circuits have all owed
additional parties, third-parties, to renove in
t hese circunstances, not class action cases but
tradi tional cases, traditional diversity cases.
Those cases are fromthe '80s and ' 90s.

So, on this point about if you rule in
our favor, there's going to be this flood of
cases in the federal courts, | would say | ook
at the Fifth and Eleventh Crcuit. Have there
been a flood of cases in those circuits? No,
there haven't. And that's the |aw.

As you point out, there was not a | ot
of circuit law on this pre-CAFA. This issue, |
think tellingly, only arose post-CAFA as a way
to get around CAFA. There were no counterclaim
cl ass actions being filed before CAFA because
there were much easier ways for plaintiffs to

stay out of federal court. It only is when
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CAFA cane into play that this device becane
nore widely used. And it's a grow ng trend.

" msorry, Your Honor.

JUSTI CE BREYER | hate to do this,
but let me do the -- | don't hate that nuch
| f you have sonething el se inportant to say,
"1l figure it out.

MR. BARNETTE: No, go ahead, Your
Honor .

JUSTI CE BREYER: | nean, | --

MR. BARNETTE: Not as inportant as
what you're going to say, |'msure.

JUSTI CE BREYER: Not --

(Laughter.)

JUSTI CE BREYER No, that is not
likely so. Look -- |look what |I'm doing, which
| -- which you -- which you haven't.

MR. BARNETTE: |'msorry?

JUSTICE BREYER. | don't think I --
|"ve shown you what |'mdoing. |'m going back

to where it says in 1453(b), what is it we can
renove? W can renove --

MR. BARNETTE: A qualified class
action --

JUSTI CE BREYER: No, wait. Less t han
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that. A -- I'"Il figure it out l|ater.
MR. BARNETTE: Al right.
JUSTICE BREYER | don't want to
interrupt your rebuttal tinme.
MR. BARNETTE: Al right. 1'd like to

reserve the remainder of ny tinme for rebuttal,
Your Honor.

CHI EF JUSTI CE ROBERTS: Thank you,
counsel

M . Bl and.

ORAL ARGUMENT OF F. PAUL BLAND
ON BEHALF OF THE RESPONDENT

MR. BLAND: M. Chief Justice, and if
it please the Court:

Since -- the original jurisdiction
idea has really been set forth here and Justice
Sot omayor correctly pointed out that the case
| aw under 1444(a) is virtually unaninmous in our
behal f and what ny friend says is that actually
there's a division anong the case |aw, that the
Fifth Crcuit, the Eleventh Crcuit disagree.

The Fifth and Eleventh Crcuit cases,
Your Honors, are tal king about a different
statute. It's not 1441(a). |It's 1441(c).

1441(c) draws the exact distinction
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that Justice Kagan draws; in other words,
1441(c) tal ks about clains. 1441(a) talks
about a civil action, the single unitary civil
action that starts when a plaintiff files a
conpl ai nt.

CHI EF JUSTI CE ROBERTS: Well, but it
-- It -- 1446(b), which is setting forth the
procedures for renoval, it refers to the notice
of renoval of a civil action or proceeding.

MR. BLAND: Yes, Your Honor.

CHI EF JUSTI CE ROBERTS: Well -- so it
doesn't have to just be a civil action, does
it?

MR. BLAND: Well --

CHI EF JUSTI CE ROBERTS: However you
want to conceptualize it, it seens to ne that
you m ght conceptualize as including what woul d
ot herwi se be a freestandi ng proceedi ng, such as
the one that -- where B sued C, but then it
al so tal ks about a proceedi ng.

And even if you don't think that's a
civil action properly conceived, it's certainly
a proceeding of some kind, isn't it?

MR, BLAND: Well, | -- 1 don't think

it's a -- a proceeding is not an action over
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whi ch you' d have original jurisdiction under
1441(a), and as | understand the relationship
bet ween 1441(a) and 1446, Your Honor, 1441(a)
is -- 1s the part of the renoval statutes that
says here are the types of -- here -- here are
cases over which there's renoval jurisdiction.

And then 1446 are the procedures that
go through -- you have to have -- everyone has
to agree and you have to do it within so many
days and this sort of thing.

CHI EF JUSTI CE ROBERTS: Well, do you
t hi nk those procedures apply to 1441(a)?

MR. BLAND: They -- they do apply to
1441(a) except where they' ve been anended by
CAFA, but 1441(a) is where the grant of
original jurisdiction -- or where the grant of
jurisdiction cones from And this Court has
repeatedly said that if there is not original
jurisdiction over the clains in the -- excuse
me, over the plaintiff's conplaint, if there's
not original jurisdiction over the plaintiff's
conplaint, that you don't -- you don't neet the
standard -- you don't neet -- you don't qualify
for renoval

So that was -- that goes back to the
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Pl anters' Bank case, the Union-Planters' Bank
case in 1894. It was a central case that sets
this out. Then it was applied the next year in
a diversity case, the Mexican National --
National Railroad case. M friend has said
that -- that the original jurisdiction rule
doesn't apply in diversity cases. That's
wong. It was applied in a diversity case
right after it was first enunciated by this
Court.

And the original jurisdiction rule of
1441(a) is where all -- all of the district
courts, starting in the 1950s, that were
| ooki ng at Shanrock G| and then said, yes, the
same rule that applies in Shanrock G| also
applies to third-party defendants,
countercl ai mants, cross-claimants, what -- what
have you, that it doesn't turn upon the nature
of whatever state or federal rule, procedural
rule, is bringing soneone in; that the
substantive question of is there jurisdiction
goes back to the original jurisdiction test.

And that's why the 1441(a) distinction
bet ween 1441(a) and 1441(c), which relies upon

aclaim is so inportant. There are other
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statutes that create federal jurisdiction over
clainms. For exanple, the bankruptcy code. M
friend woul d have a terrific argunment and we
would be in terrible shape if we were arguing a
bankrupt cy case.

But because we are arguing under four
-- because the jurisdictional test here is
1441(a), which has always turned on can you
find jurisdiction in the plaintiff's conpl aint,
it's really a different aninal

JUSTI CE ALITO. But what you're
arguing is not based on the | anguage, not based
on the term"original jurisdiction" in 1441.
It's based on the well-pleaded conplaint rule.
Am | right on that?

MR. BLAND: Actually, Your Honor, |
don't think you are right. And can | try and
explain? | think this is sort of conplicated
because | think the Court has sonetinmes used
these words to nean the sane things and they
really don't.

So the -- the original jurisdiction
rule for 1441(a), as | -- what it says is that
you | ook to see whether there is jurisdiction

fromthe plaintiff's conpl aint.
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JUSTICE ALITO Yeah. That's the --

MR. BLAND: But -- but -- but -- I'm
sorry. | didn't nean --

JUSTI CE ALITO. No, go ahead.

MR. BLAND: Ckay. So the well -pleaded
conplaint rule, by contrast, comes from 1331
which is the substantive juris -- the federa
guestion jurisdiction statute, and it's a way
of finding out is there original jurisdiction.

So you only | ook at the conplaint.

But the well-conpleted conplaint rule doesn't

JUSTICE ALITO Yeah, but you're
saying -- you're -- you're -- there would be
original jurisdictionif this claimwere in the
case at the beginning. You would agree with
that. So you're saying it's original
jurisdiction at the beginning, right? That's
what - -

MR. BLAND: Yeah, that's right.

JUSTI CE ALITO. So you're readi ng that
into the text, and you make --

JUSTI CE KAGAN: Well, original is at
the beginning, isn't it?

JUSTICE ALITO. No. Well, original --
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JUSTI CE KAGAN: It's jurisdiction at
t he beginning fromthe original conplaint.
MR, BLAND: | -- | totally agree with

you.
(Laughter.)
JUSTICE ALITO You agree with Justice

MR. BLAND: Yes. W agree,
absol utely.

JUSTICE ALITO. -- with Justice
Kagan's answer to my question?

(Laughter.)

MR. BLAND: There -- there -- | don't
-- 1 -- 1 feel like I'mmmaking a TV conmerci al ,
but there's only one original. You know,

there's the original conplaint. There's the
original civil action. And then -- then there
are clains withinit. So --

JUSTICE ALITO Well, thisis -- this
is -- this case is very, very conplicated. And
let's go -- let's go back step by step. Put
aside this question of original jurisdiction.

If we | ook at the text, we have a
reference to the defendant or the defendants.

So Hone Depot would qualify there, would it
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not ?

MR. BLAND: No, because, in -- in the
context of 1441(a), defendant is, in that
setting, is a defendant in a civil action where
there is original jurisdiction.

JUSTICE ALITO Okay. You're reading
things intoit. But, in the ordinary sense of
the term are they -- are they not defendants?

MR. BLAND: They're -- they're --

JUSTI CE ALITO. They are sone kind of
def endant s.

MR. BLAND: There -- there are |lots of
col l oqui al ways in which they would be ternmed a
defendant. But within the neaning of 1441(a),
every court that's |ooked at --

JUSTICE ALITO Yeah. GCkay. And
where does this conme fron? Al right? So we
start out with a termthat's big enough to
enconpass them Now we have the limtation
Where does this limtation cone fron? |t cones
from Shanrock O, does it not? That's the --
the origin of it.

MR. BLAND: Shanrock O 1 was the first
case to l ook at a counterclai mdefendant from

this Court, yes.
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JUSTICE ALITO R ght. And so
Shanrock O | basically says, |ook, you -- you
started out as the plaintiff, and you chose the
state forum And now that you have been sued
with a counterclaim you can't -- you know, you
-- you chose the state court and you're stuck
in state court, so you can't renpve it to
federal court.

| -- | don't see that Shanrock Q|
goes any further than that.

MR. BLAND: Well, first, | want to --
Shanrock Ol is -- is ultimately |ooking at --
at the text. There is |anguage in Shanrock Q|
where they said this is not about waiver. Wat
this is about is what did Congress provide to
you.

And so that that key -- there's key
| anguage in Shanrock that says it's not about
wai ver, but it's about what did Congress
provide to you. And so then the question is
Shanrock -- Shanrock -- in Shanrock, you didn't
have an original jurisdiction issue because
Shanr ock chose to sue in state court, but they
could have sued in federal court. This case is

different.
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JUSTICE ALITO R ght. They chose
state court.

MR. BLAND: GCitibank could never have
brought this case in federal court. So there
was never original jurisdiction here where
there was original jurisdiction in Shanrock.

So Shanrock didn't tal k about our argunent.

JUSTI CE ALITO  Yeah, but G tibank is
gone. And, you know, Citibank brought a little
case on the credit card debt in state court.
And then suddenly this thing gets
transnogrified into a class action that you
say, well, this one has to stay in state court
despite CAFA. If it had been brought
originally in this forum it would be renovable
under CAFA. That's what Congress want ed.

And sonebody cane up with this idea of
using this sort of proceeding as a way of
getting around CAFA. And there's a |aw revi ew
article that actually says, after CAFA well,
| ook, we found a way to get around CAFA so that
we can keep these things in state court.

Is that not correct?

MR. BLAND: There -- there -- there

are a nunber of prem ses, Your Honor, wth
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which | strongly disagree.
So, first of all, CAFA doesn't change

what 1441(a) says. Four -- CAFAin the -- in
the -- in the Senate report, which this Court
treated as being -- having precedential val ue

in the Dart Cherokee case.

The -- the -- the -- the -- the Senate
report said that CAFA was intended, the -- the
Section 1453, which Justice Breyer was quoting
fromearlier, was intended to nmake sone
alterations to but is -- but is essentially
adopting 1440(a).

The idea of having counterclains
def endants has been around forever. The idea
that there has been sonme junp in class action
counterclains sinply is not enpirically true.

There was a law review article by an
advocate. It's not really a lawreview article
and a peer-reviewed article. | think it's nore
li ke a blog. But, anyhow, a guy wites an
article saying --

JUSTICE ALITO Since when are | aw
review --

MR. BLAND: -- we're worried this is

going to be a Il ot of our problem
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JUSTICE ALITO Since when are | aw
review articles peer reviewed?

MR. BLAND: You know, that's a good

poi nt .

JUSTICE ALITO Wo are they reviewed
by?

(Laughter.)

MR. BLAND: You're totally right.
-- I"'mso sorry. | -- 1 should never have said

that, you're right.

JUSTICE ALITO They should be --
maybe they shoul d be peer revi ewed.

MR. BLAND: Law review articles are
student reviewed, they're not peer reviewed. |
-- | -- I withdraw. That was --

JUSTICE BREYER |I'mfine on | aw
review articles.

(Laughter.)

JUSTI CE BREYER. But | have a
question. | think they have very good policy
argunents on the other side. | understand it.
| don't think Shanrock really covers it.

So | mght, at |east for purposes of
argunent, assune they are a defendant under

1441 and, if they were alone, they could just
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remove the case. And when they renove it and
get into district court, if they get it into
district court, Rule 23 applies. | have no
problemw th that, for a hypothetical, for this
guesti on.

Where | got stuck, which you will get
me out of --

(Laughter.)

JUSTICE BREYER. -- is that | think
they can't get into federal court w thout 1453
because not all defendants agree with them or
there are a variety of reasons they need 1453.
Is that right?

MR. BLAND: So | -- -- | agree that
t hey cannot get in --

JUSTI CE BREYER: No, |'mjust saying,
is that right?

MR. BLAND: It is.

JUSTI CE BREYER Ckay. Now, if they
need 1453, | go to 1453 and | | ook who can --
who can take advantage of 1453, and it talks
about a class action. Now they could surely do
it if we didn't -- if we just stop there. But
then it says class action shall have the

meani ngs given to that termunder 1332(d)(1).
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This is just language. |It's just
| anguage, no policy, no nothing. So | turn to
1332(d) (1), right, and what do | discover when
| get there in the first words?

What it says is class action, the very
word | just left, the very word that referred
me here, neans any civil action filed under
Rul e 23.

So | look. Ws this a civil action
filed under Rule 23? Now |I'mover with Justice
Kagan. A civil action is an action brought by
a plaintiff. And that's just what it happens
to be.

It doesn't have to do with clains.

And, therefore, since this isn't a civil action
filed -- only filed, not what governs it if
they're in federal court -- filed under Rule
23, it can't -- they can't take advantage of
1453 because they don't fit within the
definition.

Now am | right?

MR. BLAND: You're right about that,
yes.

JUSTICE BREYER: If I'mright about

that, why didn't you nake that argunent?
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MR. BLAND: Because 1453 is
essentially -- 1453 anends and changes
essentially some of the provisions of 1446 that
the Chief Justice was tal king about.
Essentially, they track each other.

1446 sets out the rules for renoval
and then there were several rules around CAFA
where -- where the -- where Congress was
concerned that there were abuses, that cases
were being -- were being kept in state court
t hat should be in federal court, so just for
cl ass actions, 1453 changes sone of the
procedural rules.

So you no longer require unanimty in
all the defendants. You can have a def endant
who's not -- a defendant in a honme state can go
forth.

But 1453 is not by itself a grant of
federal jurisdiction the way 1440(a) is.

JUSTI CE BREYER  Nobody says it is.

Al 1'"'msaying is, do they need 1453 to be able
to renove?

MR. BLAND: For -- for CAFA, yes, they
do.

JUSTI CE BREYER  Ckay.
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MR. BLAND: And they -- and they --

JUSTICE BREYER. And | | ook to who
does it cover, and it covers a class action as
defined in a different statute. | don't care
if they said class action defined in the
antitrust |aw

Then I'd go | ook and see how t hey
define it in the antitrust |aw or defined in,
don't care what, | nmean, defined in the
crimnal code. But | want to -- they referred
me to that, so | went and | ooked at that.

And when | | ooked at that, | saw class
action is defined as |I just said. GOkay. So ny
guestion is, same question, great argunent for
you. Way didn't you make it? And so there's
sonmething wong with ny thinking, and that's
what I"'mtrying to find out.

MR, BLAND: Well, | think -- 1 think
that we were focusing on -- on 1440(a) as the
grant of renoval jurisdiction, 1446 as the
procedures, and 1453 not as a new grant of
removal jurisdiction but just nore procedures.

And so, to the extent that there's
just no original jurisdiction over civil action

under 1440(a), we think that's the end of it.
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So that's where we have focused the vast
maj ority of our advocacy.

| think that the point you nmake about
1453 is -- is extrenely clever and wi sh we had
-- had -- had articulated it nore better

(Laughter.)

MR. BLAND: But | think that --

JUSTICE BREYER | wasn't trying to
hel p you.

MR. BLAND: But | do think that
1440(a) is -- is where -- where this case
starts and ends. The original jurisdiction
cases going back to the 1890s really govern

| want to point out for a second now,
since there's been a | ot of discussion about
this difference between a civil action and a
claim and also this word "defendant” if it's
def endant now i s not just the original
def endant, but a defendant's cross-claimor
counterclaimor whatever different rule you
want to use, 13, 14, 19, or -- or sonething
like that, that it's going to have a gigantic
effect not on class actions but on all sorts of
i ndi vi dual cases.

And here's why: So picture just a
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regul ar state | aw negligence case where a
defendant's resident of the sane state as the
plaintiff, and the defendant would really Iike
to be in federal court. They'd like their
first bite at the apple, right? And they have
an out-of-state insurer.

Right now, if that defendant brings a
cl ai m agai nst the out-of-state insurer, no --
no diversity jurisdiction, even if it's over
the jurisdictional anpbunt, because you don't
have conplete diversity; you have the defendant
and the plaintiff's sane.

Under their rule, now what you do is
you | ook at the claimby claim instead of by
the original civil action, going back to the
word "original." So, if you now start | ooking
at things claimby claim there is diversity
bet ween the two defendants.

So every single tinme you have a
personal injury case in which there's a
def endant who wants to be out of federal court
and they have an out-of-state insurer, so
basi cal |y any conpany who's not in Connecti cut
will be able to now name their insurance

conpany through sonme sort of third-party claim
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and now why isn't there diversity jurisdiction?
The sinple answer is there is.

Another thing that their idea is of --
of broadening the idea of -- definition of --
of what is a defendant fromthe -- you know,
fromthe rule that has been affirnmed by
literally dozens and dozens of district courts
and circuit courts around the country for
years, and you'd go from 1440(a)'s limt on
civil action to instead have a -- a rule that's
going to turn upon clains, is you can start
having a | ot of business-to-business disputes
that right now would be in state court that
could get into federal court.

So, for exanple, there are a | ot of
cases in which corporations would rather have
their cases, with all respect to the federa
courts, in Delaware state courts, where there's
a lot of sophistication, a |ot of rules that
have been built up. There are a lot of Silicon
Val | ey conpani es who are nore interested in
being in -- in San Jose -- in the state courts
of California, where there's a | ot of
sophi stication around their particul ar issues

that's built up
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So what happens if you're a defendant
in one of these cases and you suddenly deci de,
you know, | really wish I hadn't made this dea
because the law that's built up is bad for ne,
you find another conpany, bring a cross-claim
against them Now their -- under their theory,
whet her or not there's diversity is based upon
a claimby-claimbasis. You |ook at them and
say, oh, we're going to bring a cross-claim
agai nst them They' re a defendant because,
even though under all the law that's existed up
to now, we're now going to change this and the
defendant’'s not just going to be the defendant
to the original claim they're going to be a
cross-claim counterclaim whatever. |In those
cases, a conpany is going to be able to change
its mnd and bring those cases in --

JUSTI CE SOTOVAYOR: | have --
have --

JUSTICE ALITO. Well, perhaps it's not
possi ble to decide this case in a way that
doesn't go as -- doesn't effectively decide al
these other different situations that you' ve --
you' ve posited, but if we |ook just at what

happened here -- and this -- and this involves
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not -- I nean, this inplicates not just the
original renoval statute but CAFA, is there any
good reason why a claimlike this, if you
accept CAFA, why this should be -- should not
be renmpovable to -- to federal court?

MR. BLAND: Yes, Your Honor, because
CAFA is a balancing act. CAFA is -- if CAFA
was a preenption statute, it would not be a
field preenption, it would be an express
preenption. Congress saw certain probl ens that
t hey were unhappy about and they sol ved those
pr obl ens.

JUSTI CE ALITO.  Wen you think CAFA
said, well, if -- if aclaimlike this is filed
originally in federal -- in state court, it can
be renmpoved, but if it conmes into the state
court in this strange sort of back-door way,
then it has to stay in state court. You really
think that that's a possibl e decision Congress
woul d make?

MR. BLAND: So, first of all, | -- 1
do think it's possible because, as Justice
Sot omayor said earlier, | think that you assune
t hat Congress knows the backdrop agai nst which

it's -- it's legislating. They have a bunch of

Heritage Reporting Corporation



© 00 N oo o s~ wWw N P

N N N N N N RBP BRP R R R R R R
ag A W N P O O 00 N oo O »dM W N -~ O

Oficial - Subject to Final Review

54

| awyers when they're witing these | aws.
Congress had repeatedly changed the --
the jurisdiction statute. So, in 2011, there
was the amendnment to overturn this Court's
decision in the Hol nes versus Vornado case,
where the Congress said any party can renove a
case, not a defendant, in the -- the Anmerica
I nvents Act. The Anerican Invents Act is --
JUSTICE ALITO Well, | nean, that's
-- | mean, that's based on the --

MR. BLAND: Congress coul d have done

JUSTICE ALITO. -- the idea that they
-- they -- they were aware of these district
court cases. They're -- they're alnost all

district court cases.

MR. BLAND: That's -- that's correct.

JUSTICE ALITO And they said, well,
okay, we -- we want to accept that.

MR. BLAND: Right.

JUSTICE ALITO | mean, that's --

MR. BLAND: | nean, it's quite
possi bl e t hat Congress never thought of this
because it just wasn't really a very big

problemand it wasn't one of the issues that
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came up in the hearings. | -- | sort of
tracked the hearings at the tine. | don't
remenber anyone tal king about it.

| mean, this Court has said on a
nunber of occasions that even if you think that
there is sonething that if Congress had thought
about they woul d have done sonething, you can't
engraft a solution into what Congress said
to -- to address the problem

| nmean, | think it's possible --

JUSTI CE KAVANAUGH: |s Honme Depot --
I|"msorry. |Is Hone Depot a defendant under
14537

MR. BLAND: No, Your Honor, because --

JUSTI CE KAVANAUGH: And what -- what
is it then?

MR. BLAND: It's a-- it'sa--it's a
counterclaimor third- -- third-party claim
defendant. And that's just different than a
defendant for -- for --

JUSTI CE KAVANAUGH: So, when it says
any defendant, that doesn't include --

MR. BLAND: Right, because --

JUSTI CE KAVANAUGH: -- that kind of

def endant ?
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MR. BLAND: Right, because the word
"defendant” in the renmoval statutes has this --
has this fixed nmeaning from 1440(a). And
putting the word "any" in front of it doesn't
change.

So if you had -- if Congress had a
Sstatute that said -- or a statute about
rabbits, and then they amended it and said "any
rabbit," that doesn't nmean that a weasel or a
gerbil beconmes a rabbit. You know, it's stil
-- the word "any" in front of a noun |eaves the
noun as what it is. So --

CHI EF JUSTI CE ROBERTS: Well, but that
still means that a brown rabbit is a rabbit.

I n other words, when you were describi ng what
they were, you said a counterclai mdefendant or
a third-party defendant, it's a type of
defendant. And if you have a statute that says
"any defendant,” it would seemthat it includes
t hose as wel | .

MR. BLAND: It's a type of defendant
in a colloquial way, Your Honor, but I don't --
| disagree with the concept that it's a type of
def endant for purposes of the renoval statutes.

| think for --
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CH EF JUSTI CE ROBERTS: Wiere do
peopl e speak colloquially of third-party
def endant s?

(Laughter.)

MR. BLAND: Yeah

CH EF JUSTI CE ROBERTS: Wi ch was not

necessarily nmeant that way. | nean, it's --
it's -- it's only used as a fairly technical
term

MR. BLAND: Right. And -- and -- and
-- and in the renoval statutes, the word
"defendant” has -- has this neaning where it's
-- it's not by itself, but it is cabined by
civil action on one side and original
jurisdiction on the other side, which this
Court has -- has repeatedly interpreted to say
that -- that third-party counterclai mants and
so forth in all other settings are not
i ncl uded.

So the only question is does CAFA
change anything by sticking the word "any" in
front of it? And -- but the thing is we know
what Congress was trying to do in that
sentence. \What Congress was trying to do was

there was a concern that plaintiffs' |awers
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wer e supposedly going out and suing several

def endants and they woul d pick one who was sort
of their buddy who was not going to agree to
renoval , and so then that one said, well, no,
you woul dn't be able to get unani nobus agreenent
fromall the defendants to renobve. And so
that's what that provision was ainmed at, was

t he unani nous consent, that everyone was
supposed to agr ee.

And the Senate report says that clear
as day. And if you read the whol e sentence in
context, what the word "any" there neans is
each and every. It neans each and every. And
t hey' re saying each and every def endant
separately has the right to renove this case to
federal court.

JUSTI CE BREYER: But it -- that does

say -- | nmean, you know, you heard his policy
argunent. It's alittle hard to see why if you
understand it, and he does use -- the rules use

the word "defendant” to refer to his client in
this situation. The statutes use it. It has
sonme other qualifications in front of it.

So policy, language is possible, why

isn'"t he right? And | grant you that |'ve only
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been able to say that once | got into this.
had to get through the argunent, but | don't
know the answer to that. Al right.

So why isn't he on the policy end, on
the --

MR. BLAND: On the policy?

JUSTI CE BREYER On the policy and on
the brown rabbit anal ogy.

MR. BLAND: Ckay. CAFA was a
conprom se. You know, there -- the Chanber of
Commerce brief colorfully calls it a grinding
ei ght-year battle. There were a series of
changes that were made over it. There were
times in which it was going to cover nore than
it ended up covering. It shrunk sonmewhat.
There were a | ot of people who wanted nore
cases to stay in court.

The -- the Senate report actually,

t hey have one of those things, you know, where
they say like there's like this sort of Iist,
i ke five nyths where they say things that
people -- or bad things people say about CAFA
but aren't true. One of themwas, well, sone
people say it's going to federalize all class

actions. Actually, we expect that nore than
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50 percent of class actions will remain in
state court after CAFA

It was never intended to federalize
all class actions. Judge Easterbrook of the
Seventh Circuit in the First -- excuse ne, the
-- the First Bank case, said, |ook, if Congress
had wanted to say we want to federalize al
large nmulti-state class actions, they could
have said that.

They coul d have witten the equival ent
of a field preenption. But instead of treating
this as sonething where they were trying to
federalize all class actions, they didn't throw
a hand grenade. They were shooting rifle shots
at particul ar abuses that they saw.

And you can see it when you | ook at
how 1453 tracks 1446. There are certain things
t hat Congress was upset about and they were
trying to fix those things. They weren't
trying to -- they weren't trying to federalize
everyt hing el se.

There were a | ot of reasons why you
don't want every single class action in federal
court. | nean, this case, for exanple, is a

case involving 286 people, 90 percent of whom
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l[ive in North Carolina, who have clains
entirely under North Carolina | aw against a
North Carolina defendant and Hone Depot.

So, | nean, this is not the kind of
case -- this case, even if -- there's a way in
which this entire argunent in sonme ways, Your
Honors, is a -- is -- is -- is a-- wile
incredi bly conplicated for ne at least, is a --
is an abstraction in the sense that this case
is going to end up in state court under the --
under the -- the home state renoval -- the
| ocal -- the local renpbval section anyhow of
CAFA. CAFA has an exception that we -- that we
put forward in our brief.

This is a local controversy if you
ever heard of one. But CAFA was not attenpting
to -- to -- to nationalize everything. |[If they
had, they would have gone in a different way.

There are a | ot of decisions Congress
has made here. Wen they' ve wanted to say
"clains," they have said, in the bankruptcy
code in 1441, clainms. Wen they wanted to say
"civil action,"” they nmeant sonething else. |If
t hey had wanted to federalize everything, they

woul d have federalized everything. They didn't
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If they had wanted to say third-party
countercl ai mants, they would have done exactly
what they did in the Arerican Invents Act
where, when they didn't |ike one of this
Court's decisions, that admttedly was under
the wel |l -pl eaded conplaint rule, but in
Footnote 2 this Court cited the exact sane
| anguage that we were tal king about under the
original jurisdiction statute.

And so it's clear that it's a renpva

rul e. I[t's not -- it's not -- it's not a
subject matter jurisdiction rule. It's a
renmoval rule. And the sane -- the same rule

62

has been applied in a bunch of diversity cases.

Congress nade that decision in that
statute and they didn't make that decision
here. This is an issue where, if Congress is
unhappy about this, they sure know how to fix
it. They've done -- they have done the exact
same thing in the Anerican Invents Act. The
bankruptcy code is witten differently. They
knew how to say party instead of defendant.
They know how to say claiminstead of civil

action.
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The -- the -- the -- the -- the -- the
statutes here, you know, it may well be that if
Congress had thought about this in CAFA, they
just said, well, we don't really Iike that,

t hey woul d have done sonmething differently.
But you can't rewite the statute for themon
the grounds that they didn't --

JUSTICE ALITO. Well, they could have
been -- they surely -- they could have been
nore specific in a way that favors Honme Depot.
They al so could have been nore specific in a
way that favors you, right?

It's -- it's pretty hard to argue that
when they said any defendants, they said we're
going to say any defendants because we don't
want to include the kind of defendant that Hone
Depot i s.

MR. BLAND: Well, it's in a sentence
where, if you |look at the sentence as a whol e,
if you ook at the sentence as a whole it says
"a class action nay be renoved in accordance
with Section 1446 w thout regard to whether any
defendant is a citizen of the state in which
t he action was brought, except that such action

may be renobved by any defendant w thout the
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consent of all defendants."”

When they used the word "any" there,

t hey nmean each and every. Wat they are trying
to do is solve the problem| was just talking
about a second ago about where you have

unani nous -- where you -- the unani nous

requi renent that everyone has to agree to
renove.

It's -- it's absolutely crystal clear
what they nmeant and they -- and they said in
the Senate report what they neant. And so to
take that word and say that nowit's going to
change the nature of a defendant so that the
Section 1440(a) is now going to nean sonethi ng
different for class actions than it neans
everywhere else, that's really a problem

CHI EF JUSTI CE ROBERTS: Wiy is --
okay, each and every. Wy doesn't it mean each
and every defendant in the civil action, in the
pr oceedi ng?

MR. BLAND: Because what -- what their
-- what the point of what they are saying is
t hey are saying each and every defendant has a
separate right to decide that they want to

remove the case to federal court, that you
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don't have to have unanimty.

And the Congress said the point of
what we're aimng at here in the Senate report
was to avoid unanimty.

CHI EF JUSTI CE ROBERTS: Well, it still

works with respect to Hone Depot.

MR BLAND: | -- 1 -- with respect,
Your Honor, it -- it's -- it isa--a-- a--
a procedural change, it -- that -- that -- that

-- that tracks part of 1446 and says this
doesn't apply here. But it is not changi ng who
has the right, the power, to renove under
1440(a) where the word "defendant" has a

di fferent neaning.

The word "defendant” there tal ks about
original jurisdiction. And Hone Depot
certainly does not have original jurisdiction
here under this -- under the -- under the whole
line of cases both fromthis Court and then the
ton of district court cases that cane
afterwards applying it to third-party
count ercl ai m def endant s.

JUSTI CE KAGAN: |Is what you are
saying, M. Bland, that 1446 changes a nunber

of the procedures by which you can renove? It
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does not, it never before --

MR. BLAND: 1453 is the CAFA one.

JUSTI CE KAGAN:  1453.

MR. BLAND: 1453 changes 1446

JUSTI CE KAGAN: Ri ght.

MR. BLAND: Sorry, but otherw se
you're --

JUSTI CE KAGAN: Exactly right.

MR BLAND: Sorry.

JUSTI CE KAGAN: |' m confusing things
in an effort to nmake them nore cl ear.

(Laughter.)

MR. BLAND: That's ny life.

JUSTI CE KAGAN: So 1453 changes a
nunber of the procedures in 1446, so that there
are different procedures in CAFA suits as to
renoval .

1453 does not -- does not purport to
and sinply does not affect the grant of renoval
jurisdiction. The grant of renoval
jurisdiction can only be found in one pl ace,
and that's in 1441(a).

MR. BLAND: Yes, exactly, Your Honor.
And so if there are no further questions, that

is -- that's exactly right, and if Congress
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wanted to change it, they could have.

Thank you so nmuch, Your Honors.

CHI EF JUSTI CE ROBERTS: Thank you,
counsel

Five m nutes, M. Barnette.

REBUTTAL ARGUMENT OF
W LLI AM P. BARNETTE
ON BEHALF OF THE PETI TI ONER

MR. BARNETTE: Thank you, M. Chief
Justi ce.

A coupl e qui ck points, Your Honors.
The conpronmi ses that were done in CAFA were on
things like is the anobunt in controversy going
to be 1 mllion dollars or 10 mllion dollars
and they set it on 5 mllion dollars. There
are no conprom ses on these qualifying 5
mllion dollar plus mnimal diversity class
actions. Those are all capable of being
renoved under CAFA.

On Justice Kagan's original
jurisdiction question, just to be clear,
original jurisdiction does not nean the case as
originally filed. 1446(b) and 1332(d)(7) in
CAFA bot h recogni ze a case can start out not

within the original jurisdiction, not
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renmovabl e, can becone renovabl e subsequently
and within the original jurisdiction, and
that's exactly what happened here. W had a
qual i fying class action filed under CAFA that
all ows for renoval

On Justice Kavanaugh's question, of
course we're a defendant. | nean, they want 5
mllion dollar plus -- 5 mllion dollars plus
fromus. | -- | don't know what el se you woul d
call us. W're a defendant.

I n conclusion, Your Honors, Honme Depot
is simply and solely a defendant. Shanrock
O l's hol dings should not be extended to
parties |like Home Depot that are solely
def endant s.

Home Depot is within the plain
| anguage of 1441(a), is entitled to renove this
case under CAFA. The Fourth Grcuit's judgnment
shoul d be reversed. Thank you.

CHI EF JUSTI CE ROBERTS: Thank you,
counsel. The case is submtted.

(Wher eupon, at 11:10 a.m, the case

was submitted.)
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